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DEOMA E POSACMEE SPECIAL CHAMBER OF THE POSEBNA KOMORA
GCIVKATES SUPREMETE | SUPREME COURT OF KOSOVO VRHOVNOG SUDA
KOSOVES PER CESHTIE QE | ONPRIVATIZATION AGENCY KOSOVA ZA PITANIA
LIDEEN ME AGTENCINE OF KOSOVO RELATED ROJA SE ODNOSE NA.
KOSOVARE TE MATTERS KOSOVSKU AGENCIIU ZA
PRIVATIZIMIT PRIVATIZFACIFT

C-V-14-0067
Applicant

Privatization Agency of Kesovo (PAK), acting in capacity of the Administrator of Socially
owned Enterprise “Trepea” under PAXK Administration

The Special Chamber of the Supreme. Court of Kosovo on Privatization Agency of Kogovo
Related Matters, Specialized Panel, composed by Sylejman Shuraolli, Presiding Judge, Cerim
Fazliji Judge and Viadimir Kanev Judge, after the deliberation held on 3 1™ July 2014 issues the
following.

DECISION

1, Motion of Privatization Agency of Kosovo filed in the capacity of “Trepea
Enterprises” Administrator to extend the dead-line for convening Initial Creditors’
Meeting is hereby dismissed as inadmissible,

2. Motion of PAK filed in the same capacify to extend the dead-line for submission
of Reorganization Plan for “Trepca Enterprises” is hereby granted wntil 2" of April
2015,

3, PAK is hereby advised to submit at Special Chamber of the Supreme Court of
Kosovo a brief report on their future plans on Reorganization noet later than 30 days
after notification on this decision.

4. This decision should be published on the Agency’s web-site,

5. Noftification on extension of the reorganization Plan dead-line should be notified
through newspapers as provided ferin Axt. 43 of Law 04/L 435.

6. Privatization Agency of Kosovo hasto pay 100 euro court fee.

Procedural and factual backgrmmd:_

On 10 July 2014 the Privatization Agency of Kosovo (acting as Administrator of SOB “Trepca’™)
filed with Special Chamber of the Supreme Court of Kosovo a motion in compliance with Art.
7.1 and in conjunction with article 42.1, 42.3, 42.4 and 42.5 of the Law on Reorganization of




Certain Entities and Their Assets (Law on Reorganization) asking the Special Chamber to issue
an Order to approve the proposal to extend the deadline for arranging the First Creditor Meeting
not later than 30® of June 2015 and submission of the Reorganization Proposed Plan to postpone
until 31" of December 2015. The requester also proposed to oblige the: Administrator to publish
the formal notice for exténsion of the deadline in question as provided under the item 1 and 2 of
the proposal, within 15:days from the dey of receiving of the court decision; then to oblige the
administrator to send separate information letters to all known creditors who filed creditor
claims, notifying them for extension of the deadline as provided tnder the item 1 and 2 of the
proposal ‘within. 30 days from the day of receiving of the court decision and also to oblige the
Administrator to publish the decision of the court at the official web page of the Agency.

The Administrator confirms that the abovementioned legal provisions are in compliance with
general obligations and-duties foreseen by the Law on Reorganization and Law on PAK.

The request/proposal on extension of deadline on arranging the First Creditor Meeting and
extension of the deadline for submission of the Reorganization Proposed Plan as per the
Administrator'is based on general inferest of the “Trepca™ Enterprise and in compliance with the
mandate of the Administrator-to preserve and enhance the value of the Enterprise.

Through this request the Administrator also informed the court that the Board of Directors of
PAK is not completed with all members as foreseen: by Article 12 of the PAK Law. Furthérmore,
the requester has drawn attention to Article 15.2.10 of PAK Law that foresees the exclusive
authority of the Board of Directors with regard to the approval of plans for reorganization or
restructuring of an Enterprise.

At the mean time the Administrator raised another problematic sitwation or better to say
configuration of the PAK Board of Directots after the expire of mandate of the international
Board members oni 31% August 2014 and appointment of local members at the PAK Board -of
Directors, On the other hand, PAK suggested to the court also considering the inseeurity in
rélation to the abovementioned appointraents by the Kosovo Assembly, having in mind that the
Kosovo Assembly. is not functional sihce June parliamentary elections. Due to invomplete
composition of the PAX Board of Directors the capability of the Administrator (Agency) to carry
out their duties as defined under the PAK Law are hieavily limited.

Having in consideration all abovementioned, the requester in this case has come to the
conclusion that an order issued by the Special Chamber which approves the request of the
Administrator to extend the deadline on arranging the First Creditor Meeting and the
Reorganization Plan, is on interest of the reorganization of the Enterprise and on interest of
Owners and Creditors of the Enterprise itself for the following reasons:

- PAK Board of Directors shall be ¢stablished and operational. -
- The Administrator shall be in position to protect interests of the Owners and Creditors as
well as protection and enhancement of the value of the Enterprise.




~ The Administrator shall be able to meet requirements as provided with the Law on
Reorganization and

- Extension of deadline in question will not impose any specific limitations towards the
authority of the Special Chamber:

Based on request of the Administrator the Special Chamber on 24™ of October 2013 has issued
directions under case no.C-V-13-0011 in relation to selection of the professional service
provider.

By decision C-V-13-0012 the Special Chamber approved the request of the Administrator to
extend the deadline for 30 more days on arranging the First Creditor Meeting.

It should be noted that the Special Chamber is aware of the failure of the process to choose the
professional service provider for SOE “Trepca”™ by the Administrator. The Special Chamber is
also aware about the initiative of the legislator (Assembly of Republic of Kosovo) to amend the
Law on Public Enterprises and put “Trepea™ under this law as Public Enterprise.

Legzal reasconino:
The Essence of requests:

In the capacity of “Trepca Enterprises” Administrator Privatization Agency has requested the
court to extend two legally fixed dead-lines:

-/ The dead-line for holding Initial Creditors’ Meeting (Art. 19.1 Law 04/L-035). This expired in
early May 2014.

-/ The dead-line for submitting Reorganization Plan (Art. 22.1 Law 04/L-035). This 18 to expire
in the end of July 2014.

General Legal Consideration:

According to the Law 04/L-035 Special chamber is the supreme supervisor of reorganization
proceedings and in that capacity has power to extend dead-lines, having considered interests of
the entity under reorganization and its creditors. However, this power is limited by the provision
of Art. 42.4 of the same law. This provision stipulates that all dead-lines could be extended
except those where a specific provision puts a limit to court authority fo extend. Therefore,
requests at hand shall be considered in the following sequence:

1. Is the extension requested legally available — meaning no specific limit to court power to
extend is inplace;

2. Is the available extension in the interests of both entity and its creditors;

3. If the first two questions are positively answered, than the time-ling and prospective
conditions to extension should be decided over.




Reguest for extension of the dead-line for Initlal Creditors’ Meeting:

According to Art.19 Law on Reorganization (Law 04/L-0335) PAK has to fix a date for
convening this meeting not jater than 90 days after Claims Deadline. Claims Deadline Notice
was annonnced on 1% of November 2013 and expired on 2% of January 2014. Meeting should
have taken place in early April 2014.

On 12% of December 2013 PAK submitted for 30 days extension of this dead-line in line with the
option provided in Art. 19.1 of the Law. With decision in case C-V-13-0012 Cotat granted this
request on the basis that PAK was still to employ Professional Service Provider in reorganization
procedure:

Neéw conrt is dealing with second request for such extension, this time until 30 of June 2015.

The exact wording of Art.19.1 is: “The court may extend the time period for holding Initial
Creditors® Meeting by 30 days additional”

Court understands. this wording in the sense that extension by 30 days can only be granted once.

Such interpretation is logical having in mind that dead-line at hand is counted by adding calendar
days to the day of the Claim deadline (90 days after”) since addition available is provided forin
the provision, no further extension can be granted.

Therefore, extension for Initial Creditors’ Meeting is not available and the request is to be
dismissed as inadmissible. Of course, this does not mean PAX can skip this meeling. Agency
shall do their best to hold is as-soon as possible.

Request to extend Reorganization Plan deadline

According to Art.22 Law on reorgamization. PAK is to prepare and submit at Special Chamber
Reorganmauon Plan within © months after the Claitns: deadline — it means late July 2014. The
same provision authorises the Chamber to extend this period by 6 moths to the totality of 15
months, Therefore, extension is legally available and court shall consider if the request is
grounded and how will it affect interests of the Entity and credifors.

It is very clear that Privatization Agency is totally unprepared to even start with Plan drafting. In
fhe submission agency provided explanation of the reasons why they are mot ready. These
reasons could be divided in the following groups:

1. Lackof administrative capacity because PAK managing bodies are incdmpiete.

2: Lack of professional capacity — PAK needs Professional service Provider to assess claims
and draft Reorganization Plan to revive Enterprises as viable economic entities.

3. Lack of coordination with and interférence by other interested institutions.

4. Uncertairity as to the legislation and future competencies over Trepca Enterprises.




Court shall consider all these facts and their influence on Enterprises and creditors. All the
alleged facts are officially known to the court from previous proceedings ( see decisions in cases:
C-V-13-0011; C-V-13-0012; C-V-14-004). And some of the facts — like incomplete composition
of PAK Board of Directors are of common knowledge, Court is also aware that “Trepca
Enterprises” reorganization is now heavily overdue. Originally, Claims Deadline Notice was to
be antotnced on 1% of November 2012.-On court’s approval this was postponed until 1% of
November 2013. From 2nd of January 2014 Agency had to start assessment of registered claims
and preparation for Initial Creditors Meeting. For this purpose Ageicy needs Professional
Service Provider. But only in October 2013 did PAX start tender procedure to hire such a
Provider. Tender procedure went on for many months and was finally annulled in May 2014.
According to the subiission only one of'the nine bidders in tender procedure put up “responsive
offer”, thus procedure was to be anmulled. PAK did not specify what a “responsive offer” means.

Apart from all other obstacles lack of Professional Service Provider is enough to prevent
reorganization procedure from advancing.

From other hand, court finds it already proven, that some governmental bodies intervened with
the Agency and tried to stop or suspend reorganization procedure. The main reason for outside
intervention was the draft law that would allegedly transfer some competericies over Trepca
enterprises from PAK to the Government. On this occasion Special Chamber issued decision C-
V-13-00T1 by which Agency was advised that they retain exclusive competence and liability
over reorganization process and must take into account only the law and court advises. PAX was
also advised that draft laws are not reason to suspend reorganization activities.

Finally court is to consider existing problems with PAK Managing Bodies. It is common
knowledge that 3 out.of 8 members of Board of Directors resigned long ago and vacancies are
not yet filled. Since April 2013 the Board operates with only 5 Directors, Furthermote — on 3 ™
of August 2014 the mandate of the two International Board members expires and unless Kosovo
Assembly appoints replacements Board will go completely non-functional. Having in mind
pending comstitution of both Assembly and Government it ig fairly possible that replacements
will not be appointed for months., In addition, since February 2014 Agency has no titular
Managing Director. These circumstances have and/or will negatively affect administrative
capacity of the Agency. This is why court decides to extend the dead-line for Reorganization
Plan to the maximun limit admissible — 2™ of February 2015 which will total to 15 months. This
is the maximum exténsion that could be granted under applicable Law 04/1.-035.

The extension granted shall be used by the Agency to conduct procedure in the circumstances
and Specidl Chamber will go on with close supervision. To this ends Agency shall file a
summary report on their plans on reorganization not later than 30 days after this decision is
served to them.




This decision should be published on the Agency’s web-site, Notification on extension of the
reorganization Plan dead-line should be notified throvgh newspapers as provided for in Art.43 of
Law 04/L 035.

Court fees:

In accordance to XJC decision on the court fees at Special Chamber, published on 27th of March
this year and the decision of Presidium of the Special Chamber dated 08 April this year,
applicant shall pay €100 fee for the eourt proceedings.

Legal Advice

An appeal against this decision can be submitted in writing to the Appellate Panel of the Special
Chamber of the Supreme Court of Kosovo on Privatization Agency Related Matters within
twenty-one (21) days from the receipt of this decision, pursuant to Article 10.6 of the Special
Chamber Law.

Sylejman Shumolli, Presiding Judge
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